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TANKS IN THE STREETS: SUVS, DESIGN DEFECTS, AND
ULTRAHAZARDOUS STRICT LIABILITY

KEVIN CASE=*

INTRODUCTION

Sport Utility Vehicles, or “SUVs”, are among the most dangerous
products ever placed in the hands of American consumers.! These vehicles
have been killing their drivers and passengers in rollover crashes for years.2
However, there is a growing awareness of the lethal injuries and catastro-
phic damage that SUVs cause to other vehicles and their occupants.3 When
an SUV crashes into a passenger car, the occupants of the car are much
more likely to be killed than the occupants of the SUV.4 This is due to the
particular design of SUVs. SUVs ride higher than cars, with bumpers and
frame rails that ride up over a car’s frame in a collision, bypassing the car’s
built-in energy-absorbing protections.> SUVs also have stiffer frames than
passenger cars, allowing the SUV to transfer crash energy to the car instead
of sharing the energy equally.8 In addition, the sheer mass of SUVs, par-
ticularly the latest “behemoth” SUVs such as the Hummer and the new

* J.D. Candidate, Chicago-Kent College of Law, 2006. The author wishes to thank Professor
Richard W. Wright for his invaluable guidance and insight, Shahid Haque for his thoughtful and de-
tailed comments and criticism, and Luke Shannon for his painstaking editing assistance.

1. See generally KEITH BRADSHER, HIGH AND MIGHTY: THE DANGEROUS RISE OF THE SUV
(2003) [hereinafter BRADSHER, HIGH AND MIGHTY]; Howard Latin & Bobby Kasolas, Bad Designs,
Lethal Profits: The Duty to Protect Other Motorists Against SUV Collision Risks, 82 B.U. L. Rev. 1161,
1161 (2002) [hereinafter Latin, Bad Designs] (concluding that SUVs “are probably the most dangerous
products (other than tobacco and alcohol) in widespread use in the United States™).

2. U.S. NAT’L HIGHWAY TRAFFIC SAFETY ADMIN., CHARACTERISTICS OF FATAL ROLLOVER
CRASHES 1-2 (2002) [hereinafter NHTSA, ROLLOVER CRASHES].

3. Danny Hakim, A Regulator Takes Aim at Hazards of S.U.V.’s, N.Y. TIMES, Dec. 22, 2002,
8§ 3, at 1 [hereinafter Hakim, Regulator Takes Aim].

4. See U.S. NAT’L HIGHWAY TRAFFIC SAFETY ADMIN., INITIATIVES TO ADDRESS VEHICLE
COMPATIBILITY 14-16 (2003) [hereinafter NHTSA, VEHICLE COMPATIBILITY].

5. BRADSHER, HIGH AND MIGHTY, supra note 1, at 85-87; Malcolm Gladwell, Big and Bad:
How the S.U.V. Ran Over Automotive Safety, THE NEW YORKER, Jan. 12, 2004, at 28 [hereinafter
Gladwell, Big and Bad].

6. HAMPTON C. GABLER & WILLIAM T. HOLLOWELL, U.S. NAT’L HIGHWAY TRAFFIC SAFETY
ADMIN., THE AGGRESSIVITY OF LIGHT TRUCKS AND VANS IN TRAFFIC CRASHES [hereinafter GABLER
& HOLLOWELL, AGGRESSIVITY], http://www-nrd.nhtsa.dot.gov/departments/nrd-
11/aggressivity/980908/980908.html (last visited Aug. 5, 2005).
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International CTX,” will both knock a car backwards in an accident and
crush it.8 The effect is particularly gruesome in side impact crashes, where
an SUV overrides a car’s door sill and thrusts directly into the passenger
compartment.9

SUVs are also lethal to pedestrians.10 Unlike a car, which will flip a
pedestrian up onto its relatively soft hood, an SUV will strike a pedestrian
at head or chest level, knocking her down and often running her over.11
Children are especially at risk, since the massive front ends of SUVs and
their raised hoods will strike a child in the head upon impact.12 SUVs also
kill children with more frequency when backing up, due to extensive “blind
spots” that limit the range of vision in the rear and side mirrors of SUVs.13

One possible solution to these extraordinary risks would be to litigate
the dangerous features of SUVs as “design defects.”14 Most litigation re-
garding SUVs has focused on rollovers, where the plaintiff is either the
driver or passenger of the SUV.15 Only one, unpublished decision has di-
rectly addressed the issue of SUV-car collisions. In De Veer v. Land Rover,
a Range Rover SUV smashed into the driver’s side of the plaintiff’s Saab,
leaving her with serious head injuries.16 She sued Land Rover, alleging that
her injuries were caused by the Range Rover’s unreasonably dangerous
design.1” However, the California appellate court upheld summary judg-
ment in favor of Land Rover.1® The court held that Land Rover owed no
duty of care to the occupants of other vehicles, where the alleged defect did

7. Danny Hakim, New Way for Stars to Keep Truckin’, N.Y. TIMES, Jan. 29, 2005, at B9 [herein-
after Hakim, Stars].

8. Crash Compatibility: How Vehicle Type, Weight Affect Outcomes, STATUS REPORT (Ins. Inst.
for Highway Safety, Arlington, Va.), Feb. 14, 1998, at 8 [hereinafter IIHS, Vehicle Weight].

9. Id.at9.

10. MARC STARNES & ANDERS LONGTHORNE, U.S. NAT’L HIGHWAY TRAFFIC SAFETY ADMIN.,
CHILD PEDESTRIAN FATALITY RATES BY STRIKING VEHICLE BoDY TYPE: A COMPARISON OF
PASSENGER CARS, SPORT UTILITY VEHICLES, PICKUPS, AND VANS 3 (2003) [hereinafter NHTSA,
CHILD PEDESTRIAN], available at http://www-nrd.nhtsa.dot.gov/pdf/nrd-30/NCSA/Rnotes/2003/809-
640/RN_Ped_Fatal.pdf.

11. BRADSHER, HIGH AND MIGHTY, supra note 1, at 233.

12. 1d.; NHTSA, CHILD PEDESTRIAN, supra note 10, at 3.

13. Paul Hampel, Vehicles’ Blind Spots Contribute to Child Fatalities, Group Says, CHI. TRIBUNE,
Jan. 25, 2004, § 12, at 1 [hereinafter Hampel, Blind Spots].

14. See generally Latin, Bad Designs, supra note 1.

15. See, e.g., Clay v. Ford Motor Co., 215 F.3d 663 (6th. Cir. 2000); Ford Motor Co. v. Ammer-
man, 705 N.E.2d 539 (Ind. Ct. App. 1999).

16. De Veer v. Land Rover N. Am., Inc., No. B141538, 2001 WL 34354946, *1 (Cal. Ct. App.
Aug. 14, 2001).

17. Id. at *1.

18. Id.
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not cause the initial collision, but merely enhanced the damage and injury
resulting from the collision.19

De Veer illustrates one hurdle that the occupant of a vehicle struck by
an SUV might have to overcome before reaching any determination of the
reasonableness of SUV design. The plaintiff would have to convince a
court to merge two doctrines: the enhanced injury, or “crashworthiness”
doctrine, and the doctrine of liability to bystanders or other non-users of a
product.20 Under the enhanced injury doctrine, a manufacturer is liable to
the user of a product for enhanced injuries resulting from a design defect,
even if that defect was not the cause of the initial accident.2l Under the
bystander liability doctrine, a manufacturer may be liable to non-users of a
product for injury caused by a design defect.22 In an SUV-car collision,
therefore, a court must agree that an SUV manufacturer owes a duty to
occupants of other vehicles—not just occupants of the SUV—for injuries
that are enhanced by the design of the SUV, even when that design was not
the initial cause of the collision.

Although the De Veer court was unwilling to extend the enhanced in-
jury rule to non-users, other courts have not hesitated to do so. In context of
car-motorcycle collisions, two federal circuit courts of appeal in the 1970s
held automobile manufacturers liable for enhanced injuries, even though
the cars’ defective designs did not cause the accidents.23 Thus, there is
precedent in similar if not identical contexts for allowing SUV collision
victims to sue an SUV manufacturer. Perhaps realizing this, SUV manufac-
turers have begun settling crash compatibility suits, some for millions of
dollars.24

Once the plaintiff establishes that the SUV manufacturer owes her a
duty, the next step in the design defect approach would be a risk-utility
analysis of the allegedly defective design.25 Such an analysis would bal-
ance SUV risks against the utility or benefits of SUV design, in light of
alternative design possibilities.26 The utility of SUVs is marginal at best.
Many consumers buy SUVs because they believe that SUVs are safer than

19. Id. at*5.

20. See RESTATEMENT (SECOND) OF TORTS § 395 (1965) (bystander liability); RESTATEMENT
(THIRD) OF TORTS: PROD. LIAB. § 16 (1998) (enhanced injury rule).

21. See Larsen v. Gen. Motors Corp., 391 F.2d 495, 497 (8th Cir. 1968).

22. See Elmore v. Am. Motors Corp., 451 P.2d 84, 89 (Cal. 1969).

23. See Passwaters v. Gen. Motors Corp., 454 F.2d 1270 (8th Cir. 1972) (applying lowa law);
Knippen v. Ford Motor Co., 546 F.2d 993 (D.C. Cir. 1976).

24. Danny Hakim & Norm Alster, Lawsuits: This Year’s Model, N.Y. TIMES, May 30, 2004, at C1
[hereinafter Hakim & Alster, Lawsuits].

25. See Latin, Bad Designs, supra note 1, at 1184-85.

26. Id.
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cars.2” However, the opposite is true: SUV occupants are more likely to die
in their vehicle than car occupants, due to rollover dangers and increased
injuries when hitting fixed objects.28 Likewise, any alleged benefits from
the “off-road” capabilities of SUVs are of little consequence because few
SUV owners ever take their vehicles off-road.2® Almost all SUV drivers
use their SUV in the same way they would use a car.30 Nor does an SUV’s
extra space offer any real benefit to large families because the same amount
of space, if not more, is available in a much safer minivan.3! In reality,
SUV ownership offers nothing more than a feeling of power, control, pro-
tection, freedom, and intimidation of others.32 The feeling is purely per-
sonal to the driver. Weighed against the substantial risks SUVs create to
others, this utility is negligible.

A second approach to challenging the dangers of SUV design would
be to allege that driving a large SUV is an ultrahazardous or abnormally
dangerous activity, subject to strict liability for any injuries caused to non-
occupants.33 The doctrine of ultrahazardous strict liability,34 while widely
accepted, has been primarily limited to a narrow range of activities, such as
blasting operations and toxic waste storage.3> The doctrine has not been
expanded to include automobiles, despite the significant risk of serious
injury to others from a driver’s loss of control, because both Restatements
of Torts (First and Second) have excluded the doctrine’s application to
activities of “common usage.”3¢ However, courts have not always agreed
with the Restatements; in fact, some courts have explicitly or implicitly
rejected Restatement constraints when imposing strict liability for ultrahaz-

27. John Cloud, Why the SUV is All the Rage, TIME, Feb. 24, 2003, at 34, 36 [hereinafter Cloud,
SUV Rage].

28. See U.S. NAT’L HIGHWAY TRAFFIC SAFETY ADMIN., 2003 ANNUAL ASSESSMENT: MOTOR
VEHICLE TRAFFIC CRASH FATALITY COUNTS AND INJURY ESTIMATES FOR 2003, at 49 (2003) [hereinaf-
ter  NHTSA, 2003 ASSESSMENT], available at http://www-nrd.nhtsa.dot.gov/pdf/nrd-
30/NCSA/PPT/2003AARelease.pdf; see also BRADSHER, HIGH AND MIGHTY, supra note 1, at 169.

29. BRADSHER, HIGH AND MIGHTY, supra note 1, at 113.

30. Id.

31. Peter J. Cooper, Attack of the Four-Wheeled Giants, USA TODAY, Mar. 2004, at 66, 68 [here-
inafter Cooper, Attack].

32. See BRADSHER, HIGH AND MIGHTY, supra note 1, at 95-108; Keith Bradsher, Domination,
Submission and the Chevy Suburban, N.Y. TIMES, Mar. 23, 1997, § 4, at 2 [hereinafter Bradsher, Domi-
nation].

33. See RESTATEMENT (SECOND) OF TORTS § 519-20 (1977).

34. The Restatement (First) refers to “ultrahazardous” activity, see RESTATEMENT (FIRST) OF
ToRrTs 8519 (1938), while the Restatement (Second) uses the term “abnormally dangerous,” see
RESTATEMENT (SECOND) OF TORTS 8§ 519-20 (1977). For purposes of this Note, the terms will be used
interchangeably, unless otherwise noted.

35. See Dep’t of Envtl. Prot. v. Ventron Corp., 468 A.2d 150, 160 (N.J. 1983) (toxic waste);
Asheville Const. Co. v. S. Ry. Co., 19 F.2d 32, 34 (4th Cir. 1927) (blasting).

36. See RESTATEMENT (FIRST) OF TORTS § 520(b) (1938); RESTATEMENT (SECOND) OF TORTS
§ 520 cmt. i (1977).
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ardous activities.3” Rather than applying a strict legal test, these courts have
chosen to adhere to the basic principles underlying the doctrine. In particu-
lar, two broad themes emerge: first, a recognition of the extraordinary in-
herent risks of certain activities; and second, an overarching concern of
fairness to innocent victims injured as a result of those activities.3® More-
over, the “common usage” of SUVs should not be taken for granted. The
Restatement (Second), after stating that cars are too common to be subject
to strict liability, adds, “On the other hand, the operation of a tank or any
other motor vehicle of such size and weight as to be unusually difficult to
control safely ... may be abnormally dangerous.”3® Today’s SUVs, with
their massive size, weight, rollover tendencies, and in the case of the
Hummer, military origin,40 fit this description alarmingly well.

This Note will explore two legal arguments, introduced above, that
can be made by nonoccupant plaintiffs who are injured as a result of the
dangerous features of SUVs. Part | will describe the extraordinary risks
posed by SUVs to their own occupants, occupants of other vehicles, and
pedestrians. Part Il will discuss the possibility of litigating SUV design as a
design defect, concluding first that SUV manufacturers indeed owe a duty
of care to non-users of their products for enhanced injuries caused by their
vehicles, and second that SUVs fail the risk-utility analysis that is central to
a determination of design reasonableness. Part Il will discuss whether
driving an SUV, especially a “behemoth” SUV like a Hummer, can be
considered an ultrahazardous activity. Part 111 concludes that SUVs can be
deemed ultrahazardous under both the Restatement factors and the ap-
proach of courts that adhere to traditional principles of ultrahazardous strict
liability.

I.  THE EXTRAORDINARY DANGERS OF SUVS

Light trucks (LTVs)—a category that includes SUVs, pickups, and
minivans—have become increasingly popular in the United States.4l In

37. See, e.g., Koos v. Roth, 652 P.2d 1255, 1261-63 (Or. 1982) (rejecting “value to the commu-
nity” and “appropriateness of location” factors); Yukon Equip. v. Fireman’s Fund Ins. Co., 585 P.2d
1206, 1211 (Alaska 1978) (“[W]e do not believe the Restatement (Second) approach should be used.”);
Siegler v. Kuhlman, 502 P.2d 1181, 1186-87 (Wash. 1972) (giving little or no weight to factors of
“common usage,” “appropriateness to the location,” or “value to the community”).

38. See Exner v. Sherman Power Const. Co., 54 F.2d 510, 514 (2d Cir. 1931).

39. RESTATEMENT (SECOND) OF TORTS § 520 cmt. i (1977) (emphasis added).

40. See BRADSHER, HIGH AND MIGHTY, supra note 1, at 363-64.

41. In 2003, there were roughly 79 million LTVs registered in the U.S., comprising 36 % of all
registered passenger vehicles. See Jeffrey W. Runge, M.D., Adm’r., U.S. Nat’l Highway Traffic Safety
Admin., Before The Committee On Commerce, Science, And Transportation, United States Senate,
(Feb. 26, 2003) [hereinafter Runge, Statement], available at
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fact, LTV sales now far outpace sales of passenger cars.42 This popularity
is driven by SUVs, which comprise the bulk of LTV sales.43

The rise of the SUV has come at the expense of sales of passenger
cars. In 1975, cars accounted for 71.2% of all passenger vehicles sold in the
U.S.; by 2004, that figure was down to 47.9%.44 SUVs, on the other hand,
had only a 1.8% market share in 1975; by 2004, however, SUVs accounted
for 26.1% of all passenger vehicles sold.4> The most explosive growth has
occurred in large SUVs, defined as those with a wheelbase of over 110
inches.46 Since 1987, the market share for small SUVs has actually de-
clined, while the market share for large SUVs has increased by 28 times.47
Despite safety concerns and rising fuel costs, SUVs continue to sell
strongly.48

http://www.nhtsa.dot.gov/staticfilessDOT/NHTSA/NHTSA%20Administration/Presentations%20&%2
0Speeches/Associated%20Files/Runge2003Feb26.pdf.

42. US. Automobile and Truck Retail Sales: 1970-2004,
http://www.senate.michigan.gov/sfa/Economics/Retail AutoSales.PDF (last visited Aug. 5, 2005). LTV
sales overtook passenger car sales for the first time in 2001 (8,696,200 to 8,422,100). Id. By 2004,
LTVs outsold cars 9,360,000 to 7,504,500. Id.

43. In 2004, SUVs accounted for 26.1% of all passenger vehicles sold, while pickups accounted
for 15.2%, vans for 7%, and wagons for 3.7%. OFFICE OF TRANSP. AND AIR QUALITY, U.S. ENVTL.
PROT. AGENCY, EPA 420-R-04-001, LIGHT-DUTY AUTOMOTIVE TECHNOLOGY AND FUEL ECONOMY
TRENDS:1975 THROUGH 2004, at 36-40 (2004) [hereinafter EPA, TRENDS]. Sales of non-SUV LTVs
such as pickups and vans remained fairly constant from 1975 until 2004, but the market share for SUVs
has increased dramatically, up from 1.8% in 1975. Id.

44. 1d. at37.

45, 1d. Just from 2002 to 2003, SUV registrations increased by 12%, compared to a .9% increase
in car registrations. NHTSA, 2003 ASSESSMENT, supra note 28, at 53.

46. EPA, TRENDS, supra note 43, app. A, at A-12.

47. Large SUVs had an 0.1% market share in 1975, 0.4% in 1987, and 11.1% in 2004. Id. at 37.

48. In the first seven months of 2004, despite well-publicized safety concerns, SUVs accounted
for 27.2% of passenger vehicle sales, up from 26% in the same period in 2003. Danny Hakim, Safety
Gap Grows Wider Between S.U.V.’s and Cars, N.Y. TIMES, Aug. 17, 2004, at C1 [hereinafter Hakim,
Safety Gap]. SUV sales hit a plateau in the first four months of 2005, however, down 1.7% from 2004
levels. Danny Hakim, A Love Affair with S.U.V.’s Begins to Cool, N.Y. TIMES, May 21, 2005, at Al.
The recent decline may be the result of higher gas prices. Id. Executives at General Motors, however,
insist that sales slowed because many large SUVs are nearing the end of their product cycles. Id. To
kick-start sales, G.M. plans to introduce redesigned versions of large SUVs such as the Cadillac Esca-
lade and Chevy Suburban in 2006. Id.

Further weakening the argument that gas prices are to blame, sales of full-size pickups—
which consume as much fuel as SUVs—grew sharply in 2004. Danny Hakim, Big Pickup Trucks
Eclipsing S.U.V.’s, N.Y. TIMES, Feb. 8, 2005, at C1 [hereinafter Hakim, Eclipsing]. The line between
large SUVs and pickups is blurring, as “American buyers seem to want their big pickups bigger and
more S.U.V.-like.” Id.
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A. The Basics of SUV Design

SUVs are designed quite differently than cars.49 Cars have to be light
enough to meet fuel-efficiency standards, yet safe enough to meet safety
standards.>0 As such, cars utilize an expensive and elaborately engineered
form of construction called “unit body,” in which the underbody, sides and
roof form a single structure.5 This provides built-in “crumple zones” that
absorb energy in a crash.52 SUVs, which are exempt from fuel efficiency
regulations, use a simpler, cheaper, and heavier design called “body-on-
frame.”53 The frame consists of two steel rails running the length of the
SUV, connected to one another with welded crossbeams to form a kind of
ladder; the rest of the vehicle is then bolted on.54 The result is a stiffer un-
derbody that fails to crumple in a crash.55 In fact, the stiffness of an SUV is
twice that of a passenger car.56

Of course, SUVs also weigh a good deal more than cars, and the dis-
parity is growing.5” Between 1990 and 2001, driven by the proliferation of
SUVs, the average weight difference between LTVs and cars increased
from 830 Ibs. to 1130 Ibs.58 SUVs are also much taller than the average car,
with more ground clearance, higher roofs, and higher hoods. While cars are
required by federal regulation to keep their bumpers between 16 and 20
inches off the ground, SUVs are exempt from such requirements because
the federal government classifies SUVs as light trucks.>®

49. BRADSHER, HIGH AND MIGHTY, supra note 1, at 85-87; see also Gladwell, Big and Bad,
supra note 5, at 28; Michelle J. White, The “Arms Race” on American Roads: The Effect of Sport
Utility Vehicles and Pickup Trucks on Traffic Safety, 47 J.L. & ECON. 333, 333-34 (2004) [hereinafter
White, Arms Race].

50. Gladwell, Big and Bad, supra note 5, at 28.

51. BRADSHER, HIGH AND MIGHTY, supra note 1, at 85; Gladwell, Big and Bad, supra note 5, at
28.

52. Gladwell, Big and Bad, supra note 5, at 28; White, Arms Race, supra note 49, at 334.

53. Gladwell, Big and Bad, supra note 5, at 28; BRADSHER, HIGH AND MIGHTY, supra note 1, at
85.

54. BRADSHER, HIGH AND MIGHTY, supra note 1, at 85-86.

55. 1d. at 87; White, Arms Race, supra note 49, at 334.

56. Runge, Statement, supra note 41.

57. BRADSHER, HIGH AND MIGHTY, supra note 1, at 145 (noting that “SUVs typically outweigh
cars and minivans by at least a quarter-ton and sometimes as much as a full ton”).

58. Runge, Statement, supra note 41.

59. See 49 C.F.R. §581.1-.3 (2004) (applying bumper standard to passenger vehicles only); 49
C.F.R. 8 523.5 (2004) (defining “light trucks” as opposed to “passenger vehicles™); see also Huge Cost
of Bumper Mi$match, STATUS REPORT (Ins. Inst. for Highway Safety, Arlington, Va.), Sep, 13, 2004, at
5.
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B. The Dangers SUVs Pose to Their Occupants

Most Americans believe that SUVs are safer than cars.60 However, re-
search has shown this to be nothing but a myth.61 Rather, the opposite is
true: statistics suggest that SUVs are actually deadlier to their occupants
than cars.62 In 2003, for instance, drivers and passengers in an SUV were
nearly 11% more likely to die in an accident than drivers or passengers in a
car.83 Children are particularly at risk. More and more children ride in
SUVs; in fact, SUVs are now the second-most common way of transport-
ing children, behind minivans.64 However, a child riding in an SUV is
twice as likely to die as a child riding in a minivan.65

The principal threat to SUV occupants comes from an SUV’s ten-
dency to rollover.66 Despite widespread media attention and litigation over
rollover problems, SUV rollover fatalities more than doubled from 1991 to
2000.67 SUVs roll over nearly three times as often as passenger cars,58 and
more than pickups as well.69

60. Cloud, SUV Rage, supra note 27, at 36; Myron Levin, Study Questions Safety of SUVs, L.A.
TIMES, Feb. 18, 2003, at C1 [hereinafter Levin, Study Questions Safety]; Joan Claybrook, President,
Pub. Citizen, Former Admn’r, Nat’l Highway Traffic Safety Admin., Testimony before the Senate
Committee on Commerce, Science and Transportation: Profit-Driven Myths and Severe Public Dam-
age: The Terrible Truth About SUVs 3 (Feb. 26, 2003) [hereinafter Claybrook, Testimony], available at
http://www.citizen.org/documents/JC_SUV _testimony.pdf.

61. A detailed study of SUVs and cars over five model years concluded that SUVs are not safer
for their drivers, even without taking into account the risks SUVs pose to others on the roads. See
MARC ROsS & ToM WENZEL, U.S. DEP’T OF ENERGY, REPORT NO. T021, AN ANALYSIS OF TRAFFIC
DEATHS BY VEHICLE TYPE AND MODEL 3-6 (2002) [hereinafter ROSS AND WENZEL, ANALYSIS],
available at http://www.aceee.org/pubs/t021full.pdf.

Even subcompacts such as the Volkswagen Jetta and the Honda Civic were found to be as safe
for their drivers as the average SUV. Id. at 5; Levin, Study Questions Safety, supra note 60 (discussing
the Ross and Wenzel study); Claybrook, Testimony, supra note 60, at 3.

62. From 2002 to 2003, while the overall fatality rate for occupants of passenger vehicles declined
by nearly 3%, the fatality rate for SUV occupants increased by 10%. NHTSA, 2003 ASSESSMENT,
supra note 28, at 49. Other than SUVS, every other passenger vehicle category registered a decline: a
5.4% decrease in the fatality rate for cars, a 2% decrease for vans, and a 3.2% decrease for pickup
trucks. Id. From 2003 to 2004, fatalities declined 2.4% in passenger cars while increasing 4.9% in
SUVs. U.S. NAT’L HIGHWAY TRAFFIC SAFETY ADMIN., 2004 PROJECTIONS: MOTOR VEHICLE TRAFFIC
CRASH FATALITIES AND INJURIES 16 (2005) [hereinafter NHTSA, 2004 PROJECTIONS], available at
http://www-nrd.nhtsa.dot.gov/pdf/nrd-30/NCSA/PPT/2004EARelease.pdf.

63. Hakim, Safety Gap, supra note 48.

64. PusLIC CITIZEN, SUVs: THE HIGH CosTs OF LAX FUEL ECONOMY STANDARDS FOR
AMERICAN FAMILIES 10 (2003) [hereinafter PuBLIC CITIZEN, HIGH CosTs], available at
http://www.citizen.org/documents/costs_of_suvs.pdf.

65. Id.at 10, 14-15.

66. Hakim, Safety Gap, supra note 48. Rollovers accounted for 59% of SUV fatalities in 2003,
and 61% in 2002. NHTSA, 2003 ASSESSMENT, supra note 28, at 89.

67. NHTSA, ROLLOVER CRASHES, supra note 2, at 2, 6.

68. Runge, Statement, supra note 41.

69. From 2002 to 2003, rollover fatalities in SUVs increased by 6.8%, while rollover fatalities in
pickups declined by 6.8%, and in cars declined by 7.5%. NHTSA, 2003 ASSESSMENT, supra note 28, at
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Another risk to SUV occupants arises when an SUV crashes into a
fixed object, such as a retaining wall, telephone pole, or other roadside
hazard. Because of the SUV’s stiff frames and lack of crumple zones, the
force of the impact is transmitted directly to the SUV’s occupants.’® For
example, if the driver of a 2002 Cadillac Escalade—one of the largest
SUVs on the market—crashed into an unyielding surface at thirty-five
miles an hour, he would have a 16% chance of sustaining a life-threatening
head injury and a 20% chance of receiving a life-threatening chest injury.”?
That same driver in a Ford Windstar—a large minivan with a similar seat-
ing capacity to the Escalade—would have only a 2% chance of a life-
threatening head injury, and only a 4% chance of a life-threatening chest
injury.”2 Thus, the driver of the Escalade would be five to eight times more
likely to die when hitting a fixed object at a moderate speed than the driver
of the minivan.

C. The Dangers SUVs Pose to Others

Some of the same design characteristics of SUVs that make them such
a danger to their occupants, namely their extra height and frame design,
become particularly lethal in collisions with other vehicles.”3 This issue is
beginning to gain more attention. The National Highway and Traffic Safety
Administration (NHTSA) recently warned of the “large and growing” prob-
lem of fatalities in collisions between LTVs and cars.” In fact, Dr. Jeffery
Runge, the administrator of the NHTSA, recently informed Congress of the
frightening statistic that in two-vehicle fatal collisions involving LTVs and
passenger cars, 80% of the fatalities were to the occupants of the passenger
cars.’s

83. From 2003 to 2004, rollover fatalities declined 3.1% in cars and 2.6% in pickups; SUV rollover
deaths increased by 6.9%. NHTSA, 2004 PROJECTIONS, supra note 62, at 18.

70. BRADSHER, HIGH AND MIGHTY, supra note 1, at 169.

71. 1d. at 144.

72. 1d.

73. 1d. at 169.

74. NHTSA, VEHICLE COMPATIBILITY, supra note 4, at 16. In addition, the Insurance Institute for
Highway Safety has issued several special reports in recent years to address the issue of SUV-car
collisions. See, e.g., In Collisions with Cars, SUVs are Incompatible. Are SUVs That Are Bigger and
Heavier Posing Even More Risks?, STATUS REPORT (Ins. Inst. for Highway Safety, Arlington, Va.),
Apr. 28, 2005.

75. Runge, Statement, supra note 41. At first glance, statistics like those stated by Dr. Runge—
showing that SUV occupants are much less likely to die in collisions with cars—might appear to con-
tradict the discussion in the previous section which noted that SUVs are more dangerous to their occu-
pants than cars. See Hakim, Safety Gap, supra note 48 (reporting that SUV occupants were nearly 11%
more likely to die than car occupants in 2003). The greater danger to SUV occupants, however, does
not result from collisions with other vehicles; rather, as discussed, SUVs injure and kill their occupants
in rollovers and collisions with fixed objects. See supra notes 61-72 and accompanying text. Thus, far
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The statistics are indeed alarming. In 2003, crashes between a car and
an LTV resulted in a death rate for the occupants of the car more than four
times that of the occupants of the LTV.76 These numbers increase exponen-
tially when an LTV strikes a car broadside. Statistics show that when LTVs
struck passenger cars in the side in 2003, twenty-four times more occupants
of the cars perished than occupants of the LTVs.77 In contrast, when cars
hit LTVs in the side, the ratio was more or less even.’8

Isolating SUVs from other LTVs such as vans and pickup trucks illus-
trates their inherent danger. A composite of fatality data from 1995 to 2001
shows that head-on collisions between a car and an SUV Kkilled 4.5 drivers
in the car for every one driver in the SUV.7 SUVs ramming into the sides
of cars killed twenty-two car drivers for every one in the SUV.80 Car-to-car
broadside deaths were substantially lower, with a ratio of 8.2 to 1.81

The threat posed by large SUVs is even greater. In fact, the NHTSA
has concluded that large SUVs are more dangerous in side-impact crashes
than both full-size vans and full-size pickup trucks.82 A study by the Insur-
ance Institute for Highway Safety (1IHS) in 1998 found that when a large
SUV—defined as one weighing more than 4,000 lbs.—strikes the side of a
car, regardless of the car’s weight, the car’s occupant is 48 times more
likely to die than the driver of the SUV.83 The years since that study have
seen the proliferation of even larger “behemoth” SUVs such as the Hum-
mer H1 (7,847 Ibs. curb weight), the Ford Excursion (6,734 1bs.),84 and the
new International CTX (14,500 Ibs.).85

from being inconsistent, the statistics actually highlight the lethality of SUVs to their own occupants,
for if SUV occupants survive more crashes with cars yet continue to die at a higher rate, then the roll-
over problem must indeed be quite severe.

76. The exact numbers were 4,481 fatalities in the LTVs, to 1,098 in the cars. NHTSA, 2003
ASSESSMENT, supra note 28, at 96.

77. 1d.at98.

78. NHTSA, VEHICLE COMPATIBILITY, supra note 4, at 14.

79. 1d.at15.

80. Id.at 16.

81. Id.

82. STEPHEN M. SUMMERS ET AL., U.S. NAT’L HIGHWAY TRAFFIC SAFETY ADMIN., PAPER #307,
NHTSA’S RESEARCH PROGRAM FOR VEHICLE COMPATIBILITY 3 [hereinafter NHTSA, RESEARCH
PROGRAM], available at http://www-nrd.nhtsa.dot.gov/pdf/nrd-11/18ESV-000307.pdf (last visited Sep.
17, 2005).

83. 1IHS, Vehicle weight, supra note 8, at 10.

84. See Edmunds.com, http://www.edmunds.com (last visited Sep. 17, 2005) (vehicle curb
weights for model years 2005 and 2006). By way of comparison, the 2005 Honda Civic has a curb
weight of 2,598 Ibs. Id.

85. See International CTX Product Specifications, http://www.internationaldelivers.com/assets/
pdf/CXTdetail.pdf (last visited Aug. 4, 2005). Introduced in September 2004, the CTS is a giant
SUV/pickup hybrid which International calls an “extreme truck.” Hakim, Stars, supra note 7. At over
seven tons, it weights more than twice as much as a Hummer H2. Id. Based on initial sales success,
International plans to introduce two more “Godzilla-size” models in 2005. Id. Nine feet tall, the CTX
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The reasons for the huge disparity in SUV and car fatalities are crash
compatibility and aggressivity.86 Compatibility involves how vehicles
physically match up with each other in the event of a collision.87 Aggres-
sivity measures the potential of one vehicle to inflict damage on another.88
A vehicle’s aggressivity is measured by comparing the number of crashes a
vehicle is involved in with the number of driver fatalities occurring in the
other vehicle.89 A vehicle that is not physically compatible with other vehi-
cles will have greater aggressivity.90

SUVs are incompatible with passenger cars in three ways: weight,
stiffness, and height.91 SUVs, of course, tend to be the heaviest class of
vehicles on the road, often outweighing cars by a ton or more.92 Lighter
vehicles are at a fundamental disadvantage when the vehicles they collide
with are heavier93 because the heavier vehicle transfers the violence of the
impact to the lighter vehicle.®4 In a head-on collision, the heavier vehicle
knocks the lighter one backwards, resulting in greater injury to the occu-
pants of the lighter vehicle than if they had hit an immovable barrier at the
same speed.9

Weight disparities among vehicles are not new; smaller cars have al-
ways shared the roads with larger ones. However, more than mere weight
discrepancy is involved here. Even when compared to cars of similar
weights, LTVs are more than twice as likely to cause a fatality when strik-
ing a car.96 This is due to the second major incompatibility of SUV design:
stiffness.97 The rigid frame-rail designs employed in the construction of
SUVs make them twice as stiff as passenger cars, which have softer “unit
body” construction.%8 In a collision between vehicles—even of the same
weight—the stiffer vehicle transfers most of the crash energy to the less-
stiff collision partner.99 The NHTSA has found a direct correlation between

rides at the height of an eighteen-wheeler; however, the CTX does not require a commercial operator’s
license. Id.

86. Hakim, Regulator Takes Aim, supra note 3.

87. Id.

88. Id.

89. NHTSA, RESEARCH PROGRAM, supra note 82, at 2.

90. GABLER & HOLLOWELL, AGGRESSIVITY, supra note 6.

91. Id.

92. BRADSHER, HIGH AND MIGHTY, supra note 1, at 170.

93. GABLER & HOLLOWELL, AGGRESSIVITY, supra note 6.

94. BRADSHER, HIGH AND MIGHTY, supra note 1, at 170.

95. 1IHS, Vehicle Weight, supra note 8, at 8.

96. Runge, Statement, supra note 41.

97. GABLER & HOLLOWELL, AGGRESSIVITY, supra note 6.

98. Id.; see supra notes 49-59 and accompanying text.

99. White, Arms Race, supra note 49, at 334. In one experiment, researchers tested a Ford Ranger
pickup, upon whose frame the Explorer SUV is based, in a collision with a Taurus. The weight of the
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vehicle stiffness and fatalities in cars.100 When stiffness incompatibility is
combined with the huge weight disparity between SUVs and cars, the result
is that the cars get crushed and knocked backward at the same time.101

However, the deadliest incompatibility is the height differential. Ide-
ally, the bumpers and frame structures of two vehicles should more or less
line up in a collision, absorbing as much of the impact energy as possible,
and transferring less of that energy to the vehicles’ occupants.102 But SUVs
ride higher than cars, allowing the SUV to bypass the car’s crumple zones
and energy-absorbing structural features.103 SUV bumpers are exempt from
the height requirements of cars, and they are usually mounted much higher.
Even more problematic are the SUV’s high frame rails, which override the
car’s frame or miss it altogether.104 The result in a front-end collision is
that the stiff front end of the SUV soars over the car’s crumple zone and
plows up to the base of the windshield, often shoving the contents of the
car’s engine compartment through the chests of the car’s driver and front-
seat passenger.105 An even more gruesome result occurs when an SUV
broadsides a car. The SUV’s stiff front end bypasses the rigid sill area at
the base of the car’s door, instead going right through the much softer
door.106 Failing to engage any energy-absorbing feature of the car, the full
force of the SUV rams into the car’s passenger compartment, striking the
occupants with little or no dilution of the crash forces.197 To make matters
worse, many of the most popular SUVs, such as the Ford Explorer, were
designed with frame rails that actually curved upwards at the front.108 In a
side impact, these upward curving frame rails can pierce a car’s passenger
compartment and effectively spear its occupants.199 Finally, in side impact
collisions, the extra hood height 